"purpose" of facilities-based discrimination and exclusivity is to

thwart competition.

D. Enforcement Procedures Should

Be Quick and Simple

1. In General

38. The method of adjudicating programming disputes
suggested in NPRM at ¢ 16 will, in Liberty's experience,
exacerbate, not resolve, anti-competitive programming practices.
Non-cable MVPDs simply do not have the time or resources to engage
in protracted litigation before the Commission during which they
have to present detailed evidence on specific competitive injury
and other issues with large communications conglomerates as
adversaries. Indeed, the adjudicatory enforcement procedure
apparently contemplated by the Commission imposes all the burdens
and expenses of a full blown antitrust lawsuit on the aggrieved
MVPD without any of the potential rewards of treble damages and
attorney's fees. See NPRM at q9 38-49. If the remedial procedures
under the antitrust laws could have prevented anti-competitive
programming practices, there would have been no need for Sections
12 and 19 in the first place. Congress enacted those sections

because the antitrust laws have not provided an effective remedy.

2. Liberty's Experience With Enforcement
Procedures

39. Before the Commission adopts a litigation-oriented

approach to enforcing Sections 12 and 19, it should consider the
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regulatory morass Liberty has trudged through in New York——thus far
without success-—to get Court TV. This experience might encourage
the Commission to adopt clear "bright line" standards that promote
the availability of programming to all MVPDs and eschew burdensome,
litigation as an enforcement tool.

40. The New York City cable television franchise has a
provision analogous to Section 628(b) that precludes Time Warner
from exercising its control over Court TV to prevent the sale of
Court TV to competitors such as Liberty. The pertinent section of
the Manhattan franchise agreement is annexed as Exhibit C.

41, In 1989, Liberty's owners asked the New York State
Commission on Cable Television ("NYSCC") to conduct a hearing and
adopt regulations that would prohibit refusals to deal with SMATV
companies by vertically integrated cable operators/programmers.
NYSCC declined to even conduct a hearing saying "we do not find the
existence of a factual dispute which warrants a hearing." In Re:

titi Cable ccess t 5 st s t,
NYSCC Docket No. 80204, Order released September 29, 1989.

42, In June, 1992, Liberty filed a complaint with the
New York City Department of Telecommunications and Energy ("DTE"),
the city agency that oversees franchise compliance by Time Warner.
Liberty complained that Time Warner was preventing Liberty from
obtaining Court TV in violation of Time Warner's franchise. Seven
(7) months later and without conducting a hearing, the DTE declined
to address Liberty's complaint saying that there had been no

violation of the antitrust laws. See annexed Exhibit D. Liberty
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has had to take legal action in the New York State courts to force
DTE to fulfill its oversight responsibilities.

43. After two and a half (2%) years of petitioning state
and local regulators and the court for relief from Time Warner’s
refusals to sell programming, Liberty has received only delays and
legal bills—but not Court TV. And Time Warner has vigorously
opposed Liberty every step of the way.

44. The right of access to programming is meaningless if
the cost and delay of enforcement are excessive." Accordingly,
the Commission should learn from Liberty’s experience and adopt
rules that make its positions clear and discourage 1litigation
before the Commission over '"public interest" determinations,
subjective intent based tests, actual specific injury and other
"exceptions" to the clear Congressional policy of open access by

all MVPDs to programming.
3. osed

45. The Commission should limit its adjudicatory role in
enforcing Sections 12 and 19 to determining whether there has been
compliance with the statute and regulations. Relief should simply
be declaratory rulings that particular conduct does or does not

comply with the law and, if it does not, directing the offending

® rime Warner is constantly challenging Liberty to seek redress
of its grievances through the local courts or regulators. As a
small competitor, Liberty can ill-afford the cost or time to battle
Time Warner’s big law firms or wind through lengthy appeals.
Knowing this, Time Warner constantly threatens legal action against
Liberty and its customers to discourage competition.
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party to comply. Declaratory rulings and compliance orders will
focus the Commission's 1limited resources on addressing the
dispositive policy issues and not the particular commercial costs
and damages caused by illegal programming practices.

46. By the same token, there should be real penalties
and other financial disincentives to discourage violations of the
law. The Commission should therefore provide that illegal
programming practices will result in a monetary penalty to be paid
to the U.S. Treasury. The amounts should be set with consideration
of penalties as a deterrent and as a source of revenue to help
defray the administrative cost of enforcement.

47. The Commission should also rule that an aggrieved
MVPD or programmer has a federal private cause of action in court
to pursue a claim for damages for the violation of the law. A
private cause of action can be readily found in Sections 12 and 19.
See Centel cCable Televisijon Co. of Florida v. Admirals Cove
Assocjates, 835 F.2d 1359 (11th Cir. 1988) (recognizing a private
cause of action to enforce Section 621). A federal administrative

agency can, in its regulations, implement and further define a

federal private cause of action. Long v. Trans World Airlines, 913
F.2d 1262, 1266-67 (7th Cir. 1990): strov. P jal-

Securities, Inc., 764 F.2d 939, 947-48 (3rd Cir.), cert. denied,
474 U.S. 935 (1985); Robertson v. Dean Witter Reynolds, Inc., 749

F.2d 530, 536 (9th cCir. 1984). Congress did not intend the
administrative remedies for illegal programming practices to be the
only remedies. See Section 628(e) (2). This procedure will let the

Commission do what it does best—set national telecommunications
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policy—and let the courts address the damages caused by illegal
conduct on a case by case basis.

48. The Commission should rule that petitions for
declaration of the legality of a presumptively illegal programming
practice must be filed within sixty (60) days of the adoption of
the rules or commencement of the practice if it post-dates the
rules.1? Failure to timely file a such a petition means that the
presumption of illegality becomes conclusive in all other
administrative or court proceedings.

49. An aggrieved MVPD should, at any time, be able to
petition the Commission for a declaration that a particular
programming practice is illegal. The petitioner should plead, on
good faith belief, sufficient facts to show that the programming
practice is presumptively illegal, i.e. facilities-based
discrimination or an exclusive arrangement.20 The programmer
then has to answer the allegations and show, by clear and
convincing evidence, that the programming practice promotes

"effective competition."

19 It has been Liberty's experience that most programming
contracts give a programmer great flexibility to change rates and
other material terms and conditions on thirty to sixty day's notice
with a right of cancellation by the operator if it does not agree
with the changes.

20  gstandards for frivolous actions can be readily adopted from
case law interpreting F.R.C.P. 11.
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4. An Example of How The Rule Will
Operate

50. In the case of Liberty and Court TV, the exclusive
Time Warner/Court TV contract will be presumed illegal as a
violation of Sections 616(a) (3) and 628(b). The proponents of the
exclusive agreement can, if they wish, petition the Commission
within sixty (60) days of adoption of the rules for a declaration
that the exclusive agreement is valid because it serves the public
interest as defined in Section 628(c)(4). Failure to do so will
mean the presumption is conclusive in all subsequent administrative
and court proceedings. The burden will be on the proponents to
show by clear and convincing evidence that the exclusive agreement
promotes the advent of "effective competition" in New York City
within the duration of the agreement. The proponents will have to
show that effective competition will be achieved by operation of
each'of the five factors set forth in Section 628(c) (4).

51. Liberty and all other affected MvPDs21l will have
to be served with the petition and given the opportunity to
participate as a party in the proceeding, including the right to
appeal. If the Commission finds that the proponents have not met
their burden of proof, then the exclusive contract is conclusively
illegal. The Commission may, in its discretion, levy a penalty on
Time Warner and Court TV. Liberty, and any other affected MVPDs,

will have a private federal cause of action for damages against

21 an vaffected MVPD" is any MVPD that has been unable to obtain
Court TV due to the Time Warner exclusivity.
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Time Warner and Court TV arising out of the illegal programming
practice which they may pursue in federal court.

52. Needless to say, between the presumptions,
penalties, and damage suits, the only companies who should petition
the Commission for a declaration of legality will be those who are
absolutely certain they will be able to prove that their
discrimination or exclusivity actually do promote "effective
competition." And "effective competition" among all MVPDs is
precisely what Congress wants to achieve in the 1992 Cable Act.

E. The Broadcast Rules Should Be

Applied in Determining Vertical
Integration of Cable Operators

and Programmers

53. The Commission should adopt the broadcast standards
in determining whether a cable operator has an "attributable
interest" in a programmer under Section 628. This is a clear
"bright line" standard that is already well established, subject to
established interpretation and readily understood. The use of such
a "bright line" standard will allow the Commission to avoid a
detailed and subjective analysis of the extent to which a cable
operator actually controls or influences a programmer. Such
control and influence are presumed to exist once the five percent
(5%) threshold is crossed. This standard has worked well in the
broadcast and telephone industries and there is no reason why it

will not also work in cable television regulation.
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III. Conclusion

54. Congress intended to give all non-cable MVPDs access
to programming without interference by the entrenched cable
monopolies. The Commission has the opportunity to make that goal
a reality. The Commission should presume that facilities-based
discrimination and exclusive arrangements are illegal and put the
burden on programmers and cable operators to show that such
practices actually achieve the Congressional goal of "effective
competition."” Enforcement should be simple and efficient and thus
meaningful.

Respectfully submitted,

LIBERTY CABLE COMPANY, INC.

A;K;;;:H.GHAUGHTON

96 Woc 1dge Center Drive,
Suite

Woodbridge, New Jersey 07095
(908) 634-3700

GINSBURG, FELDMAN AND BRESS

CHARTE
129 f

By:
icut Avenue, N.W.

Henry' M. Riyera
1250 Conne
Suite 800
Washington, D. C. 20036
(202) 637-9012

ATTORNEYS FOR LIBERTY CABLE
COMPANY, INC.

Dated: January 25, 1993
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

- en ar o e S E e e» e o» > @ o o W > o x
TURNER BROADCASTING SYSTEM, INC., : Civil Action Nos. 92-2247
92-2292
Plaintiff, : 92-2494
92-2495
: 92-2558

- against -

FEDERAL COMMUNICATIONS COMMISSION,

et al., .

Defendants. )
.................. %
AND CONSOLIDATED CASES H
.................. X

AFFIDAVIT OF PETER O. PRICE
ON BEHALF OF AMICUS CURIAE

LIBERTY CABLE COMPANY, INC,

STATE OF NEW YORK
gS8.:

St 0. S

COUNTY OF NEW YORK

PETER O. PRICE, being duly sworn, deposes and says:

1. I am the President of Liberty Cable Company, Inc.
("Liberty"). I make this affidavit (a) in support of the motion
by Liberty for leave to appear as an amicus curiae in these
consolidated cases and (b) in opposition to the motions of
Plaintiff Time Warner Entertainment Company, L.P. ("Time Warner")
and other plaintiffs in these consolidated actions, to the extent
they seek a preliminary injunction against Section 19 ("Section
19") of the Cable Television Consumer Protection and Competition

Act of 1992 (the "1992 Cable Act").

ex.



2. Liberty seeks to appear as amicus curjae in these
actions because Time Warner and others are seeking to enjoin
Section 19 of the 1992 Cable Act. This section, including the
requlations and procedures to be established under the section,
was designed to foster competition in the cable industry -- and
more specifically to provide recourse to businesses, such as
Liberty, against anti-competitive barriers mounted by vertically
integrated cable operators and programmers, such as Time Warner.
As detailed below, Section 19 is not only constitutional, it is a
desperately needed legislative respohse to the serious anti-

competitive and unfair practices existing in the cable industry.

A. Liberty’s Perspective On §g§;ign 19

3. Liberty is a satellite master antenna television
("SMATV") operator in the City of New York, where it currently
services approximately 7,000 subscribers at dozens of sites in
the metropolitan area. Liberty’s franchised competitor in New
York is Time Warner, which dominates the cable market in
Manhattan through Manhattan Cable Television and Paragon Cable
Manhattan and in the outer boroughs through B-Q Cable, QUICS and
Staten Island Cable. New York City is the largest municipal
franchisor of cable operators in the nation, and Time Warner
serves more than 90% of the subscribers in New York City as well
as customers outside the New York metropolitan area.

4. On a national level, Liberty is a leading

implementer of technological alternatives to cable. To the best



of Liberty’s knowledge, it is the only SMATV company in the
country successfully overbuilding and compeﬁing head to head with
a local franchised cable company. Liberty has built the largest:
18 ghz microwave network in the United States and delivers its
signal to many buildings via terrestrial microwave. Liberty will
also be among the first video programmers in the United States to
test "video dialtone" service and technology beginning in 1993.
These emerging technologies have been heralded widely in the
press. One of Section 19's primary and express aims is to ensure
that businesses pursuing such new technologies will be able to
compete fairly with entrenched cable operators, through reduction
of the barriers imposed by vertical integration of cable

operators and programmers.

B. The Injury That A Preliminary Injunction
inst Section 19 Wi i

5. If Section 19 is enjoined during these
proceedings, it will prevent the FCC from considering public
comment and from fashioning regulations that respond to the
substantial economic goals that underlie the implementing
legislation within the 180 day period mandated by statute.
Liberty intends to participate with many other interested parties
in that regulatory rule-making process, and expects Time Warner
and the other plaintiffs to do the same. The Court should not
allow Time Warner and the others seeking to enjoin Section 19 to

delay this rule-making process.



6. Liberty is suffering injury on a daily basis. 1If
Time Warner and others succeed in persuading this Court to grant
a preliminary injunction, Liberty and others will continue to
suffer real injury. This injury is not hypothetical. For
example, cable companies owned or controlled by Time Warner now
force Liberty to pay more than others for the same programming
services. There is no apparent reason for this price
discrimination other than the fact that Liberty is an SMATV
company and a Time Warner competitor. This higher pricing has
made it more difficult for Liberty to compete effectively with
Time Warner. Liberty expects that Time Warner’s anti-competitive
conduct will be corrected by Section 19 and regulations
promulgated thereunder and, on fhe other hand, will continue if
Section 19 is enjoined.

7. In addition, Time Warner allows programming such
as Court TV, which is produced by an affiliate of Time Warner, to
be sold to all other cable and SMATV companies in the United
States, but not Liberty. 1Indeed, Liberty’s frustrated efforts to
secure programming from Court TV are a prime example of the
abuses of exclusive contracts that Section 19 would correct. 1In
a discussion I had earlier this month with Steven Brill, the
President of Court TV, Mr. Brill stated that Court TV’s partner,
Time Warner, wanted an exclusive in the New York market for its
affiliates, Manhattan Cable and Paragon, and that Court TV
"reluctantly" had agreed to Time Warner’s request. Mr. Brill

stated that he believed it was in Court TV’s best interest to



sell to anyone who wanted the programming and to do so at the
same price for all customers, but that Time Warner had imposed a
contrary policy on Court TV. Thus, notwithstanding my
discussions with Court TV over a long period of time, Liberty has
been unable to obtain Court TV programming due to the pressures
and exclusive arrangements brought to bear by Time Warner upon
Court TV.

8. Liberty has been singled out for discriminatory
treatment in the sale of Court TV solely because it competes
directly, head to head, with Time Warner at its largest cable
operation in New York City. oOnce again, Liberty expects this
anti-competitive practice will be corrected through Section 19
regulations, and, on the other hand, will continue for so long as
Section 19 is enjoined.

9. The existing antitrust laws do not provide an
effective or meaningful remedy for a small company like Liberty
due to the time and cost of pursuing an antitrust claim against a
corporate giant like Time Warner. Liberty expects that rules
promulgated under Section 19 will specifically target pernicious
behavior in the cable industry in a clear-cut way that will deter
Time Warner’s misconduct without protracted litigation, or at
least provide an opportunity for improprieties to be remedied
more cheaply and quickly through the expedited adjudicatory

review required by Section 19.



C. Time Warner’s Unclean Hands Counsel Against

Preliminary Injunctive Reljef

10. Before awarding any preliminary injunction against

Section 19, the Court should also consider whether Time Warner is
entitled to equitable relief from this Court in light of its
history of inequitable behavior. 1In addition to discriminating
in the sale of its programming, Time Warner has also engaged in
an extensive harassment campaign directed against Liberty. This
harassment is designed and intended to slow down the introduction
of Liberty service in New York City, and ultimately to drive
Liberty out of business in New York City.

11. Examples of Liberty’s complaints and complaints of
others who have been penalized for changing service from Time-
Warner are annexed hereto as Exhibits A-F. These exhibits set
forth specific facts about the Time Warner harassment campaign in
New York, including (a) threats by Manhattan Cable to shred the
cables of Liberty customers and defamatory letters sent by
Manhattan Cable to Liberty customers (see my letter to William
Squadron dated February 7, 1992 annexed as Exhibit A); (b) the
harassment of Liberty’s customers, employees and prospective
employees by the Time Warner cable companies, and tampering with
Liberty equipment (see my letters to William Squadron dated June
16, 1992, July 10, 1992 and July 17, 1992 annexed as Exhibits B,
C and D); (c) harassment through abusive billing practices of
former Manhattan Cable subscribers who switch to Liberty’s
service (see letter from Dina Fatigato to William Squadron dated
July 17, 1992 annexed as Exhibit E, and W. James MacNaughton to
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William Squadron dated October 1, 1992 annexed as Exhibit F); and
(d) Time Warner’s exclusionary arrangements precluding the sale
of Court TV programming to Liberty (see Exhibit B).

12. Liberty has complained to the New York City
Department of Telecommunications and Energy (the "Department"),
the City agency which regulates Time Warner cable operations in
New York City, regarding this harassment campaign. The
Department has advised Liberty that it is conducting an
investigation of this harassment campaign and will issue a
written report. The Department has also advised Liberty that the
report has been delayed due to the refusal of Time Warner to
cooperate with the Department’s investigation. In the proceeding
before this Court, the City of New York has moved to appear as
amicus curiae to support the 1992 Cable Act, and to oppose Time
Warner on the motions for preliminary injunction.

13. A preliminary injunction against Section 19 will
have the practical effect of slowing down the rule-making and
adjudicatory process authorized by Section 19, and allowing Time
Warner and others to continue reaping illicit profits and
unfairly diverting business opportunities from competitors such
as Liberty. Having lost their "political battle" in Congress,
Time Warner and other vertically integrated cable operators
should not be permitted to continue to pursue their anti-

competitive economic agenda. Nor should these businesses be



permitted by the Court to advance their injurious economic agenda

under the veil of the First Amen

Sworn to before me this
77" day of December, 1992.

OEBORAH BIAS
6: oy Notary Public, State of New York
o fﬂ?‘?ﬁ?%% nty
) ualified in Suffolk Cou
Notary Public Commussion Expires February 24, 19‘.’_4
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LYRERTYCABLE S TELEPHONE

' Pebruary 7, 1992

The Hon. William F. Sgquadron, Cammissioner
The City of New York
Dapartmant of Telecommunications
and Energy
75 Park Place, 6th Floor
New YorX, New York 10007

Dear Commissioner Sgquadron:

I represent Liberty Cable Company, Inc. ("Liberty"), a private
cable company operating in the New York metropolitan area. As you
know, Libarty distributes its signal throughout New York City usin
a sophisticated "microwave system liceansed by the Peder
Communications Commission ("FCC"). Liberty operates without a
cable TV franchise from New York City because Liberty does not
install any cable in public streets. Liberty is a direct
competitor of Manhattan Cable Television, Inc. (®MCTV")

I am writing to file a complaint against MCTV for violation of
its gfranchise with New York City, In recent waeaks, Liberty's
customers and prospective customers, have bsen subjected to an
illegal harassment campaign by MCTV. This campaign viclates both
the antitrust laws and MCTV's franchise obligations. S8pecifically,
NCTV, through its representatives, has

: . Threatened co-op Board members and managers oOn
several occasions with the immediate cut off of MCTV service if the
co-op signs a contract with Liberty.

. Threatened a co-op Board Presidant with "ghradding®
the co~op's master antenna television system if the co-op signed a

contract with Liberty.

. Confronted a Liberty consttuction crew in a
threatening manner on a building rooftop while they were installing

Liberty equipment. :

. Conducted surreptitious surveillance of a Liberty
dexonstration site to determine who came to view Liberty's system.

%- A
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. MCTV falsely states that "Liberty's programming
choices are not as comprehensive as ours.” Attached please find
Liberty's program offering which speaks for itself. This offering
is vastly superior to the pr MCTV currently provides to
virtually ev building which has approached Liberty for a
contract. ermore, Liberty has pledged to make any of the
wpublic access and municipal access channels" controlled by MCTV
available to Liberty subscribers if (and when) MCTV makes those
channels available to Liberty.

e MCTV falsely states that ®"Liberty charges its
custonmers for service calls.” The truth is Liberty does pnot charge

for service calls.

. MCTV falsely states that “Liberty's service,
utilizing a non-union labor force, does not measure up." The truth
ie that virtually all of Liberty's satellite reception and
microwave distribution system has been built by the same union
labor employed by MCTV. Moreover, Liberty's microwave equipment is
supplied by Hughes Communications, a well known manufacturer of
cable electronics-including the satellites that deliver television

programming. :

. MCTV Zfalsely states that "Liberty has no track
record and could be gone tomarrow.” The truth is that Liberty has
been in continuous ppsration since 1987 serving some of the largast
real estate develcpers in the New York metropolitan area-probably
the most demanding customers in America. Furthermore, Liberty is
backed by the Milstein family, prominent New York City real estate
developers. The only way Liberty could be “gone tomorrow" would be
if MCTV makes good on its threat to "ghred" cablas.

one of MCTV'gs activities directed against Liberty, taken
in isolation, could be attributed to overzealousness by low level
employees. But when considered as a whole, it is clear that MCTV
has embarked on an orchestrated campaign o©of harassment,
intimidation and disparagement directed against Liberty. These
actions by MCTV-threats, lies and intimidation-coupled with MCTV's
position as the monopoly cable system in Manhattan, constitute a
viclation of the antitrust laws and MCTV's franchise.

I drav your attention to s 3.8.01 of the MCTV franchise which
provides that "in connection with the acquisitioh or distribution
of any Cable Sarvice for ultimate delivery to consumers in any part
of the city [MCTV shall not] take any action nor engage in any
practice pursuant to this Agreement which prohibits or inhibits in
any way, in a manner which would be unlawful under thea antitrust
laws...any unaffiliated Cable Servicés provider or
distributor...from distributing any Cable Service to any competing
or potantially competing Cable Service distributor.®




N

As you know, a Cable Service %“distributor" includes both
Liberty and the co-op buildings which make their MATV system

available for distribution of Liberty's sarvices. See s 3.8.07 of
the MCTV franchise. MCTV's activities are interfering with

Liberty's ability as a “distributor" to do business with ancther
*"distributor*-co=op boards.

NCTV has violated s 3.8.01 of the MCTV francirise and guite
possibly other franchise terms as well, e.g. consumer protection
laws., By this lettar, Liberty respectfully reguasts the Departmant
of Telecommunications and Energy to invastigate MCTV!s illegal
conduct, hold hearings if necessary, and issues a cease and dasist
order to MCYV directing it to immediately stop its 1illegal
harassmant a::apaiqn against Libarty and to further stop making
disparaging untrue statemants about Liberty. 1 would be glad
to cooperate with your investigation in any way I ¢an. I am
prepared to testify under ocath at a hearing to the truth of the
allegations and statements made in this letter. - .

Sincerely,

-r

On Behalf of Liberty cable, Inc.

Enclosure

cc: The Hon. David Dinkins

All aaembers of the NYC Congressional
Delegation

The Hon. William Finneran - Chairman,
New York State Commission on

~ Cable Television

The Hon. Al S8ykes - Chairman,
Federal Coomunications Commission

R. Aurelio = President
Time~-Warner NYC Cable Group




LIBERTY CABLE PROGRAMMING

Basic Service

Channel 2 (WCBS) - New York
Channel 4 (WNBC) - New York
Channel 5 (WNYW) - New York
Channe! 7 (WABC) - New York
Channel 8 (WWOR) - New York
Channel 11 (WPIX) - New York
Channel 13 (WNET) - New York
Channel 20 (WTXX) - Connecticut
Channet 25 (WNYE) - New York
Channel 21 (WLIW) - Long Island
Channel 31 (WNYC) - New York
Channel 47 (WNJU) - New Jersey
Cable News Network (CNN})

CNN Headline

ESPN _,
Turner Broadeasting System (1BS)
Arts & Entertainment (A & E)
Madison Square Garden {M5()
Madison Square Garden Il (MSG {!)
The Nashville Network (TNN)
CUNY

Music Television (MTV)
Video Hits One (VH-1)
Nickelodeon

Lifefime

WGN - Chicago

USA Network

C-SPAN

The Family Channel
Financial News Network / CNBC
The Discovery Channel
Home Shopping Network
Turner Network Telcvigsion (TNT)
The Weather Channel
E!E;uertainmem Channel
international Channel
American Movie Classics
Building Bulietin Board®
The Prevuc Guide
Electronic Preview Guide
Comedy Central

Black Entertainment

Premium Channels

Home Box Office
Cinemax ,
The Movie Channel
Showtime

Bravo

The Playboy Channel

Disney Channel

Sportc Channel™

Sports Channel America**
Pay-Per-Vjew (Viawer's Choice One)
Pay-Per-View (Viewer's Choice Two)
Pay-Per-View

* Additional termiuals and cameras required to activate these channels.

** Available on a bulk purchase basis only.
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MANHATTAN Z2£-TV @

New York, N.Y. 10010 4567

L. }mmn-—-—.'-— - e

January 30, 1592

Daar Manhattan Cable TV Customer,

As you may know, Manhattan Cable Telavision, Inc. ("MCTV") is
r lding its entire cable tealevision system in Manhattan to.provide
its customers with the most advanced state~of-the-art cabla service.
We are required by cur franchise agreement with the City of Naw York
and by State law to rewire every in our franchise area to
wmeat City-mandated specifications des to provide prompt and
effective service, as well as expanded channel capacity.

We understand that y Cable, an unfranchised qouggny that has no
oblig;tion to _ ‘City wiring standards or -other - atory
reguirements, has preposed to wire your building -- offering serve
every apartment on a bulk discount basis, under an exclusive, .
long-term ugruement. We alse understand that Libarty is rapresanting -
itself as an “alternative® to the franchised cable operator, offering

to conceal its wires behind walls or in common ¢losats jile .the-
City reguirezs us to install all our gacilities in -public areas to
ensure that repairs can be mnade whenevar they are necessary.-
Liberty may be suggesting that if you accept its offar, you can avoid
permitting MCTV to wire the building. t is not the case. Unde)

State law, a franchised table company lIKe& F CANNot bé pre T

TOm PrOoviding service D residants o pultlpia dawelling un
Jullaings. a we are reaquired by our rrancllsé ana by state

aw to Berve all residents. ,

While Liberty cable wants to be the exclusive pay TV provider in your
bullaing, we are Zully prepared to compsts directly with them. We
believe there are many reasons why, if we compete head to head, our
superiority will be evident. Please consider the following: :

o oOur technology is superior. Libare{ is proposing to recaive its
ofi-a -a':.r"'""an_'goa cL_"ut 's""zgn""aIs"‘and satellite~transnitted signals at a
few locations in the City and then to transmit that programmin
to various other bhuildings microwave signals <that trave
through the air and require direct line'éf sight. MCTV carries
its programming throughout the City on a closed system featuring
coaxial and ¢ optic ¢ables placed in conduits bslow the
streets. our system is more reliable than microwave, which can
be adversely affected by weather and atmospheric conditions, as
well as obstructions ¢to the line of gight. Further, the fiber




————
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optie cahlas that we are using now and will be anding in the
future provides more channels —— initially at le 75, with the
ability - to be incresased as the need arises. On the other hand,
the <channel capacity of the over-the-air mnicrowave systan
proposed by Liberty 1s:  limited by Lue Federal Communications

commission’s licensing procedures.

Libert wires buildings in a that is contra to the
City’s cab.e 1TV raauiaglons §§§ gégca rl§alr8 an% §§§§§c§§¥cc
ncarL¥ impossible. ecausese e Y no jurisdiction over '

Yiberty can _ piace .its wires behind walls or in common closata.
Past exparience has shown <that this method inevitably leads to
serious service problems. When a cable is faulty or is damaged
-- which can occur inadvertently or intentionally -- the company
must have univerasal access at all hours to ensure that repairs
can be made.. When the wiring is in private apartmants, this
universal access can never realistically be attained, haence
essential repairs are prevented and service problems cannot be
corracted. That is precisely why the City requires us to place
our facilities in public areas. .

Liberty forces 100% of <the tenants to pay for cable scrviceE
whether ey want 1 Or not. e y takes the position tha

arrangemenfr force cabple service upon tenants without free
choice, create .preferential classes, and can lead to landlord
abuses. The City will not allow us to offer discounted rates or
bulk deals. Liberty can offer these deals only because it is
unregulated by the City. However, its bulk arrangements may lead
to legal actions by tenants forced to pay for cable service they

do not want.

Libert requires long-term contracts as well as 100%
commitments) . We make no such demands. With our service, each
tesident of the bullding makcc hie or her own decision whather to
subscribe to our service and may cancel service at any time
without penalty. Not only is this fairer to the residents, but
it also praevents us fram becoming complacent -- we must kaep our

' customers satisfied or risk losing theam at any time. Liberty, on

PL'd

the other hand, has been demanding a 10-year commitment in return
for bulk discounts, and they can still raise prices during that
period. Further, since Liberty’s contract contains no
restrictions against assignment, it can assign its obligations at
will, so you cannot even be sure who might be providing the
service in the future. We, on the uther hand, cannot assign our
obligations without the approval of both tle City'of New York and
the State Cable Commission. :

Liberty is not regqulated by either the cit¥ or State of New York.
WET"3§“EEE"oEEEéE‘EEﬁET'éEiiEEe under a franchise w e City
and are governad by the regulations of the State Commission on
Cable Television. We must meet sgtringent customer service
standards and technical standards imposed by the City Department
of Telecommunications and Energy and the State Cable Commission.
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If gomething goas wrong with our servica, our subscribers can
complain to the. City and Stats. However, if Liberty’s
subscribers are dissatisfied with their sarvice, they have no
government agency to complain to ~- and with a long-tarm
contract, they cannot even prolust h{ cancelling service. Thay
have no recourse but to continue to pay for unsatisfactory

service.

Liberty’s ﬁrgg;;g%%hg choices are not as gg!grchigﬁ%ve as ours.
carryr Y e u 8 (o] ; oaacas s CE E
n ’ .§§§§§ .lnd' sgcciai

e
;g:crt‘tnn.nggran;g:catzén21'cd rggiqiou:. th idest variety ot
eres esign nee e W
viewing tgifas. !tg;lso offer, unlike Lihcrt; public access and
municipal access channels. Further, the ime Warner New York
City Cable Group, of which we are a part, is developing a 24-hour
New York City news channel that will vide in-dapth coverage of
local news and community aevents. has no such service.

We also have @ more comprehensive pay-g;r-viow operation, which
will expand as our channel capacity expands. :

o the City rec wWe maintain our systens
at the state pof the art. As a rledg company, Liberty simply
does not have the resources to keep up with technological changes
and ip:ogranning developments, or to provide comparable gquality of
service. :

our service eration is far superior. We provide 24-hour
EE?VfEET"EBinJLTEEﬂﬂELEEaIEEH' customner service represantatives
and .technicians backed by years of expericnoe and affiliated with
some of the City’s most prominent unions. Liberty’s service,
utilizing a non-union labor force, does not measure up. Our

service staff 1o far more experianced, stable and better trained

© to rovide prompt and efficient service and maintenanca.

Additionally, we understand that Liberty charges its customers
for sexvice calle. We do not charge for service calls.,

¥e are a well-astablished cable company with a long-term commit—
ment to_ tne City of New York and Ifé fesiﬁénEET"EETV‘is part ot

e Time Warner New York C¢ity Cablé Group, which includaes cable
systems in Manhattan, Queens and Brooklyn. Time Warner Inc. is a
world-wide leader in entertaimment . and communications, and its
cable operations are at the forefront of the cable inductry in

both technology and programming. .

MCTV has been Iin operation for ovar 20 yaars and contributes to

the City in many ways. For example, wé'pay a franchise fee to
the City of 5% of our gross;revcﬁﬁcs.‘pTga Time Warner cable

systems in uanhattanin Queens and Brooklyn paid the City a total

of over $17 million 1991 alone. When the Manhattan le and
Paragon Cable Manhattan franchises were renewed last year, the
twvo Time Warner-affiliated systems committed to capital grants
for ﬁubllc access, mnmunicipal access and city institutional
networks totalling over $16 million, with several million dollars
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30 Rochefellier Plaze, Suite 3026, NY, NY 10020

(212) 956-2700 Fax (212) 956-1818

' June 16, 1992

The Hon. William F. Squadron

Commissioner

The City of New York

Department of Telecommunications
and Energy

75 Park Place, 6th Floor

New York, New York 10007

Re: Complaint by Liberty Cable Company, Inc.
Against Manhattan Cable Television, Inc.,

and Paragop Cable Maphattan

Dear Commissioner Squadron:

1 represent Liberty Cable Company, Inc. ("Liberty"). I am
writing to complain about the ongoing harassment campaign by
Mannattan Cable Television, Inc. ("MCTV"])] and Paragon <Cable
Manhattan (“Paragon") against Liberty. In addition, I am also
writing to bring to your attention further attempts by franchised
cable companies in the City of Naw York to conspire with program
suppliers and deny Liberty access to programming.

a n ro ctive C

As advised you in my letter of May 13, MCTV continues to
harass prospective Liberty customere. Liberty has heaen negotiating
a contract for some time with the Horizon Condominium at 415 East
37th Street. During the course of negotiations, MCTV filed an
action in state courl seeking to take the dapositinns of Liberty
and the Horizon Board of Managers to discover the nature of
Liberty's negotiations and installation. This application was made
without anv lawsuil being £iled. Needlass to say, the Horizon
Board has been so intimidated by the threat of litigation, it has
not yet entered into a contract with Liberty. Our discussions with



